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Expanding the concept of defects of will to
protect the consumer
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Research summary

Consent or compromise is the foundation and basis of the
contract, not only in the consumption contract, but also in all
contracts. Therefore, it is of special importance in legislative
regulation, as it is the basic pillar of the contract, because without
it, agreement cannot be achieved.

What confirms this importance is that the legislator undertook to
organize it in detail, setting conditions and restrictions for it that
include the availability of conscious, chosen, correct and non-
defective consent to the contract.

With the emergence of the technological boom in the middle of
the last century, and the massive production and distribution it
led to, and the accompanying boom in methods of advertising
and advertising new products, until the problem of protecting
consumer satisfaction emerged through haste and recklessness in
contracting, especially with the electronic shopping system.

If the rules of civil law apply to the consumption contract, as it is
subject to the general rules of contract theory, then the consumer
can request cancellation of the contract with consent, but this
remedial solution cannot be resorted to except after the danger
has occurred, and through the theory of defects of will.

Keywords:

Defects of will, consumer protection, buyer.
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contractuels, 1996, LGDJ, Comparaisons franco-belges, p. 479 et s.

2 J. Mestre, « Des notions de consommateur », RTD civ. 1989, p. 62

3 J. -P. CHAZAL, « De la cohérence de la notion de consommateur : de
l'unicité de la définition a la multiplicité des régimes. CA Paris 3 juillet
1998. Recueil Dalloz,p. 429. M. Luby : ' Sommes—-nous tous des
consommateurs ? », Dr. & patr. oct. 2002, p. 44

4 Cass. lre civ., 3 mai 1988 : D. 1988, Jur., p. 407, note Aubert J.-L. —
Cass. 1re civ., 25 mai 1992 : Bull. civ. |, n° 162, p. 111 ; D. 1993, Jur.,
p. 87, note Nicolau G. — Cass. Ire civ., 5 mars 2002, n° 00-18202 :
JCP G. 2002, Il 10123, note Paisant G. V. égal. sur la question
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Leveneur L., « Contrats entre professionnels et législation des clauses

abusives », in 10 ans de jurisprudence commentée, numéro spécial,

Raymond G. (dir.), Contrats, conc. consom. déc. 2000, p. 43

1 O.Carmet: ' Réflexions sur les clauses abusives au sens de la loi

n° 78-23 du 10 janvier 1978 », RTD com. 1982, p. 10.

1. 2 G.Taormina: " Théorie et pratique du droit de la

consommation, »Aspects généraux et contrats spéciaux » Librairie
de I'Université d'Aix—en—Provence, 2004, p. 49;. CALAIS-AULOY
et H. TEMPLE, Droit de la consommation, Dalloz, 9e éd. 2015.
p. 7 ;Sabine Bernheim—-Desvaux, Guy Raymond, Droit de la
consommation »Nouvelle partie : consommation et nouvelles
technologies » LexisNexis, 2022, p. 158.

3 Cass. Ire civ., 4 juin 2002, n° 99-21899

4 Cass. lIre civ., 2 avr. 2009, n° 08-11231.
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consumers and to ensure a high level of consumer protection, the Union

shall contribute to protecting the health, safety and economic interests of
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consumers, as well as to promoting their right to information, education and

to organise themselves in order to safeguard their interests.2. The Union

shall contribute to the attainment of the objectives referred to in

paragraph 1 through:

(@)measures adopted pursuant to Article 114 in the context of the completion
of the internal market;

(b)measures which support, supplement and monitor the policy pursued by the
Member States.

3. The European Parliament and the Council, acting in accordance with

the ordinary legislative procedure and after consulting the Economic and

Social Committee, shall adopt the measures referred to in paragraph 2(b).

4. Measures adopted pursuant to paragraph 3 shall not prevent any

Member State from maintaining or introducing more stringent protective

measures. Such measures must be compatible with the Treaties. The

Commission shall be notified of them.
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1. (L1100 :) L’erreur n’est une cause de nullit¢ de la
convention que lorsqu’elle tombe sur la substance méme
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